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REPLY COMMENTS

Thomas Luczak ("Luczak"), by his attorneys, hereby respectfully submits his

Reply Comments regarding the above-captioned matter. In support of his position,

Luczak shows the following:

Competing Interests Must Be Balanced

In its Further Notice of Proposed Rulemaking, the Commission proposed radical

changes to the existing SMR licensing scheme which will affect all existing and future

SMR licensees. Accordingly, the impact of these changes must be examined from the

perspectives of all affected parties. However, by its Notice, the Commission seems to

have given great consideration to the position of potential wide-area licensees, such as

Nextel, while virtually overlooking and ignoring the position of existing licensees, who

staunchly oppose the proposed changes. Thus, the Commission's Notice has had the

No. of Copiesrec'd_~~
listABCDE



effect of tipping the scales rather than balancing them, and Luczak reiterates the need to

create a balanced and level playing field for the competing interests in this matter at the

outset, so that the ultimate outcome will be fair to all concerned.

In his comments, Luczak argued that the Commission had incorrectly and unfairly

placed the burden of proof in this matter on existing SMR licensees, and that the burden

of proof associated with implementing such sweeping changes lies not with the numerous

opponents of change, but rather with its few proponents. Luczak suggested that the

Commission instead require those favoring implementation of the proposed rules to

provide clear, convincing, and conclusive evidence that the revised SMR licensing system

is not only viable, but also necessary and justified. To date, however, none of the

commentors who have advocated the Commission's proposed changes to the SMR

licensing scheme have come close to demonstrating that the new SMR licensing is even

feasible, let alone needed, justified or practical. The Commission cannot in good

conscience act on invisible evidence and ignore the rights of existing licensees, all of

whom have relied on and faithfully abided by the SMR licensing rules that have existed

for over twenty years. Accordingly, Luczak maintains that the Commission may not

move forward with these changes, at least until such time as it receives and evaluates

concrete evidence of their need, justification and practicality.

It Is Better to Be Safe Than Sorry

Over the years, traditional analog SMR licensing has encouraged and fostered the

development and growth of hundreds of small businesses which satisfy the public's
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demand for radio dispatch services, at an affordable cost. Moreover, the SMR industry

of today serves the needs of hundreds of thousands of customers, many of whom are

small businesses themselves, and all of whom are dependent on the services that SMR

operators provide.

In 1991, however, the Commission was confronted with a request by Fleet

Call, Inc. (now Nextel Communications, Inc.) for permission to create a wide-area

ESMR system. In order to encourage success and growth in the marketplace, the

Commission granted authorization for such a system, based in large part on Nextel's

promise to build a land mobile system which improved spectrum efficiency, without the

need for additional spectrum. 1 Additionally, the Commission granted a waiver of its

rules to allow five years to construct, 2 thereby providing further incentive and

opportunity for Nextel to succeed. However, there is no guarantee that the system will

ever be constructed or operational and the neither the Commission nor Nextel have put

forth any evidence that such a system is possible, let alone can and will be successful.

In its FUl1her Notice of Proposed Rule Making, the Commission's proposed

changes allowing for easy wide-area ESMR licensing rely entirely upon speculation of

what might be possible through wide-area licensing, without any proof that such systems

are viable. Thus, the Commission's decision to re-work and re-create the SMR licensing

IPleet Call, Inc., Memorandum Opinion and Order, 6 PCC Red. 1533 (1991),
recon. dismissed, 6 PCC Red. 6989 (1991).

2Id.
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system at this time is at best premature, and Luczak once again cautions that the

Commission would do better to be safe than sorry. Rather than overhaul a regulatory

scheme which has existed and proved successful for over twenty years, the Commission

would do well to postpone implementing such major changes until after thoughtful review

of the facts necessary to make a careful evaluation of the successes and benefits, if any,

of wide-area ESMR systems. Therefore, until such time as Nextel's wide-area ESMR

system is operational and successful, the Commission should refrain from implementing

the changes proposed by the Notice.

Mandatory Frequency Swapping

The Commission has proposed the idea of forced frequency swapping to facilitate

wide-area SMR licensing. However, Luczak submits that this will aid ESMR licensees

at the expense of the existing, traditional SMR licensees who are the cornerstone of the

SMR industry. Many have been a part of the SMR industry since its inception and are

largely responsible for its success. Luczak and other licensees have spent time and

money researching locations and frequencies, procuring licenses, and constructing their

stations, all with the intent of providing radio communications services to the public for

years to come. Moreover, many existing SMR licensees intentionally fashioned their

systems in such a way that expansion, should it prove desirable, would be feasible and

convenient, in accord with existing Commission rules.

Mandatory frequency swapping, however, will destroy the diligent efforts of these

stalwart licensees. It would place an enormous and unfair burden on small operators,
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such as Luczak, who will be forced to surrender their frequencies to the bigger operators

of ESMR systems, and will be "compensated" with a frequency that has been deemed by

the Commission to be a sufficient swap. At this point, there has been no showing on the

part of the Commission or any of the commentors who support mandatory frequency

swapping that fully comparable frequencies exist. Therefore, the Commission should

reserve action until it can demonstrate to existing licensees that such spectrum is in fact

available.

Even if the Commission is able to show that frequencies may be swapped in such

a way that an existing licensee is provided with a sufficiently satisfactory alternate

frequency, the Commission has failed to consider the additional burdens and problems

associated with changing one's frequency. As Luczak stated in his earlier comments,

the modification of licenses, notification to customers on the system, changing out and

retuning, will cost the Commission and particularly the licensee a great deal of time and

money. In addition, some customers may find the change out and retuning process to be

inconvenient, and may elect to cancel their service altogether. Thus, the small or local

operator faces the threat of lost business. The costs and burdens arising from mandatory

frequency swapping, with respect to both time and money, are far too high to be imposed

without concomitant benefit.

A mandatory frequency swap will likewise result in a stifling effect on the growth

of small business. Small and local operators will have to earmark resources and profits

to facilitating and accomplish frequency change, rather than re-investing them in growth
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and development. The Commission claims to encourage the development of small

businesses as one of its goals, however, a system of required frequency swapping will

serve only to hinder the progress of small business.

Remember the Public Interest

The Communications Act of 1934, as amended, requires the Commission to act

"in the public interest, convenience, and necessity." Luczak, however, restates his

earlier-articulated position that the Commission, by implementing its proposed redesign

of the SMR regulatory scheme, would be doing the exact opposite. The Commission's

revised SMR licensing system is clearly detrimental to existing licensees, particularly

small and local operators, such as Luczak, and will benefit a only few at the expense of

hundreds or thousands. It will serve only to uproot the very licensees who have made

the SMR industry into what it is today, and, in the process, stifle the potential for future

growth of their systems. Moreover, the Commission has unfairly shifted the burden of

proof regarding this matter to the wrong parties. The Commission cannot possibly

conclude that these actions would be in the public interest. The public is interested in

dependable and affordable dispatch communications services. The public has neither

expressed an interest in nor demanded ESMR service. On the contrary, it has

unequivocally rejected it.

The Commission cannot rationally claim that the current rule making acts to serve

the public interest. The public has spoken, and has summarily rejected the Commission's

proposal. The Commission should respect the public's wishes, and be mindful of the
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public's response in making its final determination. Only then will the Commission have

fulfilled its mandate to act in public interest, convenience and necessity.

Conclusion

For all the forgoing reasons, the Commission should decline to adopt its proposed

SMR licensing system since there exists no legal purpose or factual basis for adoption;

and since adoption will cause substantial interest to the public and small businesses.

Respectfully submitted,
THOMAS LUCZAK

By

Brown and Schwaninger
Suite 650
1835 K Street, N.W.
Washington, D.C. 20006
2021223-8837

Dated: March 1, 1995
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